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COMMENTS 901 

It is a matter of regret that the limitations of our system of trial 
by jury prohibit, or are considered to prohibit, an investigation into 
the relative fault of the plaintiff and of the defendant, and also into 
the relative harm suffered by each. The rule applied in courts of 
admiralty 17 and in the civil courts of France, ls Germany, 19 and some 
other European countries, reaches certainly a more satisfactory result 
than we generally do under our common-law rules as to contributory 
negligence and last clear chance. 

E. S. T. 



INJURY BY THE VOLUNTARY ACT OF A STRANGER UNDER THE WORKMEN S 

COMPENSATION ACTS 

The case of Munro v. Williams (1920, Conn.) 109 Atl. 129, re- 
cently decided by the Connecticut Supreme Court of Errors illustrates 
the use of fiction 1 to arrive at a commendable result under the Work- 
men's Compensation law, with the consequent obscuring of the true 
effect of the decision in extending the law. In that case, the claim- 
ant was the caretaker of his employer's grounds, his duties including 
the ordinary repair of structures on the grounds and the protection 
of property generally. There were some mischievous youths in the 
neighborhood shooting air rifles who, spotting him at work laying a 
brick walk in front of a building in which there were windows on all 
sides, shot in his general direction in order to get him to run after 
them. After duly driving them away as was his duty to protect the 
glass, he resumed his work on the walk. The boys, however, soon 
returned and again fired, striking him in the eye. The court awarded 
compensation, holding that "the claimant on the resumption of his 
former work, laying the walk, was still acting in his capacity as 
guardian against intruders and trespassers and as general protector 
of the property, differing in this respect from the ordinary employee 
engaged simply to lay brick." It seems clear that the true effect of 
the decision is to award compensation to an employee for an injury 
received from the mischievous conduct of a stranger, merely because 
such an injury is incidental to another duty of that employee, in which 
he was not engaged at the time of the injury. 2 But it is ordinarily 

"The Max Morris (1890) 137 U. S. I. 11 Sup. Ct. 9; The Lackawanna 
(1907, S. D. N. Y.) 151 Fed. 499. 

"2 Planiol, Traite Elementaire de Droit Civil (6th ed. 191 1 ) sec. 899. 

111 German Civil Code, sec. 254. 

J For the use of fiction generally, see Smith, Surviving Fictions (1917) 27 
Yale Law Journal, 147, 317. 

2 The court stresses the duty to drive the boys away ; not the fact that he had 
already once chased them. The indication is strong that recovery would have 
been permitted even though he was struck by the very first shot. 
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the work in which the employee is engaged at the time of injury that 
determines whether or not the injury arises out of the employment. 3 

It is beyond question that such an injury would be compensable 
if sustained by the employee while actually engaged in defending his 
employer's property; and this is true, even though it were not among 
his enumerated duties. 4 In cases arising out of assault by strangers, 
this being a risk to which every one in the community is exposed and 
from an agency which bears no relation to the employment and over 
which the employer has no control, the controlling factor in awarding 
compensation is special exposure to such risk. 5 This factor supplies 
the causal connection 6 which is necessary to satisfy the requirement 
of the vast majority of the Workmen's Compensation Acts that the 
injury arise "out of the employment." Such special exposure exists 
in any case where the nature of the employment necessitates contact 
with strangers who are seeking to commit assault or with strangers 
of questionable character generally. And so compensation has been 
awarded to a watchman, 7 a policeman, 8 a bartender, 9 a collector, 10 and 
a conductor 11 or other employee 12 who is made a prey to thieves by 
the possession of valuables belonging to the employer. Also where 
the employee, whatever his regular duties, is ordered specifically to 



* Although the time between the act of driving the boys away and the accident 
appears to have been short, this fact was not relied upon by the court; the 
whole tenor of the opinion is to make liability depend upon the nature of the 
duties placed upon the claimant rather than upon what he was doing at the time. 

4 Baum v. Industrial Commission (1919) 288 111. 516, 123 N. E. 625. 

5 1 Honnold, Workmen's Compensation (1917) 421; State v. District Court 
(1918) 140 Minn. 470, 168 N. W. 55. 

"McNicol's Case (1913) 215 Mass. 497, 102 N. E. 697, is the leading case on 
the meaning of the phrase "out of the employment." 

' Ohio Building Safety Vault Co. v. Industrial Board (1917) 277 111. 96, 115 
N. E. 149. Engles Copper Mining Co. v. Industrial Accident Commission 
(1919, Calif.) 185 Pac. 182. Western Metal Supply Co. v. Pillsbury (1916) 172 
Calif. 407, 15 Pac. 491; but not where the assault is personal. Walther v. 
American Paper Co. (1916) 89 N. J. Law 732, 99 Atl. 263, (1917) 26 Yale Law 
Journal, 621. 

8 Village of West Salem v. Industrial Commission (1916) 162 Wis. 57, 155 
N. W. 929. No recovery allowed in Helburg v. Town of Louisville (1919, 
Colo.) 180 Pac. 751, because of a limitation in the Act which excluded injuries 
intentionally inflicted by a third party. 

"State v. District Court (1916) 134 Minn. 16, 158 N. W. 713; Emerick v. 
Slavonian Roman Catholic Union (1919, Sup. Ct. N. J.) 108 Atl. 223. 

10 Schmoll v. Weisbrod & Hess Brewing Co. (1916, Sup. Ct.) 89 N. J. Law, 
150, 97 Atl. 723. Compensation was erroneously denied because the employer 
had no knowledge. This search for fault is a survival of the common-law 
theory of liability in a field where the common-law theory was sought to be 
changed. See (1917) 26 Yale Law Journal, 507; also Comment (1920) 29 
Yale Law Journal, 669, 672. 

11 n N. C. C. A. 251. '-Nisbet v. Rayne & Bum [1910] 2 K. B. 689. 
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reclaim stolen property 13 or to eject strangers. 14 It is a peril, in such 
cases, attached to the particular job. 

The injury in the principal case from the standpoint of the ordinary 
employee engaged to lay brick merely, must be considered as one 
resulting from a peril attached to the particular location in which the 
employee was by his employment required to be. It was early held 
in England that "it is not enough for the applicant to say 'the acci- 
dent would not have happened if I had not been ... in that particular 
place.' " 15 But recovery is allowed where the particular locality is 
specially exposed to the risks of commonalty. And so in the cases 
of injury from the elemental forces of nature 16 and weather condi- 
tions, 17 recovery is predicated upon a finding of fact showing a greater 
degree of risk. In such cases, it would seem that the employer has 
not provided a safe place to work. 

At common law, the duty rested upon the master to provide a place 
reasonably safe for the doing of the work required of the servant. 18 
According to common-law principles, this duty was predicated upon 
fault and whittled away by the assumption of risk. It was only when 
the master knew of the conditions which made the place unsafe, either 
actually or constructively, that the duty to respond in damages for 
injuries resulting therefrom attached. 19 And even though he knew, it 
was only when the servant did not know, else the servant assumed the 
risk. 20 The compensation laws have totally eliminated both of these 
prerequisities to the employer's duty to pay damages. Fault 21 and con- 



"Nevich v. Delaware, L. & W. R. Co. (1917, C. A.) 90 N. J. Law, 228, 100 
Atl. 234. 

" Reithel's Case (1915) 222 Mass. 163, 109 N. E. 951. 

15 Craske v. Wicjau (C. A.) [1909] 2 K. B. 635. 

10 In the lightning cases, the conflict in the decisions arises from the application 
of the same rule to the particular facts in each case. Recovery allowed : Andrew 
v. Failsworth Ind. Soc. (C. A.) [1904] 2 K. B. 32; State v. District Court (1915) 
129 Minn. 502, 153 N. W. 119; Moore v. Lehigh Valley R. Co. (1915) 169 App. 
Div. 177, 154 N. Y. Supp. 620. Recovery denied : Hoenig v. Industrial Commis- 
sion (1915) 159 Wis. 646, 150 N. W. 996; Klazmnski v. Lake Shore & Michigan 
Southern Ry. Co. (1915) 185 Mich. 643, 152 N. W. 213. See Griffith v. Cole Bros. 
(1917) 183 Iowa, 415, 165 N. W. 577, where the cases are reversed and compensa- 
tion erroneously denied because no violation of duty on the part of the employee 
could be found ; cf. note 10, supra. Central Illinois Public Service Co. v. Indus- 
trial Commission (1920, 111.) 126 N. E. 144 (injury from tornado). 

"Freezing: Larke v. John Hancock Life Ins. Co. (1916) 90 Conn. 303, 97 
Atl. 320; McManaman's Case (1916) 224 Mass. 554, 113 N. E. 287. Sunstroke: 
Ahearn v. Spier (1918) 93 Conn. 151, 105 Atl. 340; (1916) 26 Yale Law 
Journal, 76. 

18 Bailey, Personal Injuries relating to Master and Servant (1897) sec. 2895. 

ia 3 Labatt, Master and Servant (1913) 2398. 

20 Ibid. 

2I Swayze, The Growing Law (1915) 25 Yale Law Journal, i; Industrial 
Commission v. Aetna Life Ins. Co. (1918, Colo.) 174 Pac. 589. 
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sequently knowledge should be unnecessary and the fact that the 
employee knew of the dangerous condition no longer makes him a 
willing victim. In the principal case, it appears that the particular 
position in which the employee was required by his employment to be, 
was unsafe in so far as it exposed him as a target to the neighborhood 
boys. Had the employer known of this situation, it is undoubted law 
that recovery could be had as for injury arising out of the conditions 
under which the employee was required to work 22 — because the em- 
ployer had not furnished a safe place to work. The risk is none the 
less real nor the position more safe for the employee because the em- 
ployer did not know. It is submitted that, fault being eliminated, 
recovery in the principal case can be sustained as for an injury re- 
sulting from a risk attached to the particular location where the em- 
ployee was required to be which made that location unsafe, even though 
the agency causing the harm was not under the control of the 
employer. 23 

THE NEW YORK PRACTICE ACT 

For some years past, a movement has been in progress looking to a 
reform in the civil procedure in the courts of the State of New York. 
The simple Code of Procedure drawn by David Dudley Field, and 
adopted in 1848, which furnished a model for almost all of the other 
states of the Union, had grown to such dimensions as to constitute 
a voluminous, intricate and inelastic system of civil practice in our 
courts, which involved great expense to litigants, and too frequently 
led to the merits of the controversies being entirely obscured by 
questions of mere procedure. Some twenty years ago, the Committee 
on Law Reform of the New York State Bar Association recommended 
the repeal of the Code of Civil Procedure, and in its place the adoption 
of a simple practice act containing the more important provisions of 
the existing code, rearranged and revised, and supplemented by rules 
of court. Similar recommendations were made by other bodies, and 
in 1904, the Board of Statutory Consolidation was created by the 
Legislature, and authorized, not only to consolidate the general 
statutes of the state, but to revise the practice in the courts. Pur- 
suant to this act and to supplementary acts of the legislature, which, in 



"McNicol's Case (1913) 215 Mass. 497, 102 N. E. 697; Schmoll v. Weisbrod 
& Hess Brezving Co. (1916) 89 N. J. L. 150, 97 Atl. 723. 

28 This position is supported by both English and American authority. Thorn 
v. Sinclair [1917] A. C. 127, 116 L. T. 609; Kimbal v. Industrial Accident 
Commission (1916) 173 Calif. 351, 160 Pac. 150. The vigorous dissenting opinion 
in the California case shows the difficulty of judges trained in common-law 
principles of liability to enforce a duty to pay when there is no fault. There is, 
however, authority contra: Cennel v. Daniels Co. (1918) 203 Mich. 73, 168 
N. W. 1009. 



